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• Case Law Update

• Mistakes
–Wage & Hour

–FMLA

–ADA

–Harassment

• Trends

#swflhrlaw
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Supreme Court Cases
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• LGBTQ Employment 
Protections

– Bostock v. Clayton County, 
Ga., employers can't terminate 
workers based on their lesbian, 
gay, bisexual, transgender or 
queer (LGBTQ) status

– Make sure handbooks are 
updated 

#swflhrlaw

Bostock Enforcement
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• EEOC has issued a guidance 
on this

• EEOC intends to make 
enforcement a priority in 2022

#swflhrlaw
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Americans' Self‐Identification as LGBT, by Generation
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LGBT
Straight/

Heterosexual No response

% % %

Generation Z (born 
1997‐2003)

20.8 75.7 3.5

Millennials (born 
1981‐1996)

10.5 82.5 7.1

Generation X (born 
1965‐1980)

4.2 89.3 6.5

Baby boomers (born 
1946‐1964)

2.6 90.7 6.8

Traditionalists (born 
before 1946)

0.8 92.2 7.1

GALLUP, 2021

Americans' Self‐Identified Sexual Orientation or Gender Identity Which of 
the following do you consider yourself to be? You can select as many as 
apply: Straight or heterosexual; Lesbian; Gay; Bisexual; Transgender.
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Among LGBT U.S. adults Among all U.S. adults

% %

Lesbian 13.9 1.0

Gay 20.7 1.5

Bisexual 56.8 4.0

Transgender 10.0 0.7

Other (e.g., queer, same‐
gender‐loving)

4.3 0.3

Percentages total more than 100% because respondents may choose more than one 
category.

GALLUP, 2021

Americans' Self‐Identified Sexual Orientation and 
Gender Identity, by Generation and Gender
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Bisexual Gay Lesbian Transgender Other

% % % % %

Generation

Generation Z

15.0 2.5 2.0 2.1 1.2

Millennials 6.0 2.2 1.3 1.0 0.4

Generation X

1.7 1.1 0.8 0.6 <0.05

Baby boomers

0.7 1.0 0.7 0.1 0.1

Traditionalists

0.2 0.4 0.1 0.2 0.1

Gender

Women 6.0 0.4 1.9 0.8 0.4

Men 2.0 2.5 0.1 0.6 0.2

‐‐Figures represent the percentage of all adult members of each demographic group who have that sexual orientation or gender 
identity.
‐‐Some respondents identify with multiple sexual orientations or gender identities.
‐‐Generation definitions are as follows: Generation Z, born 1997 to 2003; millennials, born 1981 to 1996; Generation X, born 1965 
to 1980; baby boomers, born 1946 to 1964; traditionalists, born before 1946.
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Supreme Court Cases
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Computer Theft

• In Van Buren v. United States, 
(2021), Court held that 
Computer Fraud and Abuse Act 
of 1986 violated when 
employee accesses information 
located in particular areas of 
the computer that are off‐limits 
to that person

#swflhrlaw

Supreme Court Cases
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Unions

• Cedar Point Nursery et al. v. 
Hassid et al. (June 23, 2021), 
Supreme Court struck down a 
CA law that permitted unions 
unlimited access to private 
agricultural property

#swflhrlaw

Supreme Court Cases
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Rejected Expanded Liability in WH 
Cases

Employer Solutions Staffing Group, 
LLC, et al., v. Scalia, (NO CERT.), the 
Court reaffirmed prior decisions 
where it rejected that where joint 
and several liability is found, 
contribution must also exist

#swflhrlaw



Southwest Florida Legal Summit 2022 February 25

Henderson, Franklin, Starnes & Holt, P.A. 5

Supreme Court Cases: COVID
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• Rejected universal mandate

• Permitted industry-specific 
mandate

• ON DECK: 

– Federal contractor mandate

– State v. federal laws

#swflhrlaw

Upcoming Supreme Court Cases
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Disability

• Cummings v. Premier Rehab 
Keller, P.L.L.C., whether 
emotional distress damages are 
available under Section 504 of 
the Rehabilitation Act 

• 11th Circuit says yes

#swflhrlaw

Upcoming Supreme Court Cases
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Arbitrations

•Badgerow v. Walters, whether a 
federal court has the authority to 
confirm or vacate an arbitration 
award when the only basis for federal 
jurisdiction is that the underlying 
dispute involved a federal question  

#swflhrlaw
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Upcoming Supreme Court Cases
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• Extent ERISA plan admin has 
a fiduciary duty to monitor all 
plan investment options

– Hughes v. Northwestern 
University

#swflhrlaw

NEW DOL TIP CREDIT RULE
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• Reinstate 80/20 Rule, plus some:

• Additional limitations on 
amount of time employees can 
perform work not directly tip‐
producing

• Removes which job duties fall 
into the category of “supporting 
tip‐producing work”

#swflhrlaw

E-Verify In Florida

• FL Statute 448.095 (Jan 2021)

• Requires every public employer, 
contractor and subcontractor  
required to enroll in and use the 
E-Verify system for all new 
employees

#swflhrlaw
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E-Verify In Florida

• Private employers NOT required 
to E-Verify

• BUT if do not use E-Verify must 
maintain copies for 3 years of 
the documents used to complete 
the Form I-9

#swflhrlaw

New Florida Laws: Trade Secrets

• Combating Corporate Espionage 
in Florida Act (Oct. 2021)

– Adds to existing law

• Demonstrates need to protect 
confidential info and trade 
secrets if want to enforce 
confidentiality agreements

#swflhrlaw

New Florida Laws

• Independent Contractor 
Reporting Law

– Within 20 days of hire to DOR

• Increased Minimum Wage

– No increase in tip credit

#swflhrlaw
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Wage and Hour

• FLSA

–Misclassification

–Recording work hours

–Off duty work

–1099 “employees”

#swflhrlaw

FMLA

• Inaccurate paperwork

–Notice deadlines

–Leave start/end date

–Return to work date

#swflhrlaw
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ADA

• “Paternalism”

• Disqualifying due to 
medical history 
concerning insurance 
coverage

• Leave Requests & 
“Undue hardship”

#swflhrlaw

Harassment

• Victimizing the victim

– Face-to-face meetings with 
harasser

– Transferring or forcing unpaid 
leave for alleged victim

• Pre-conceptions 

• Investigations

#swflhrlaw
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Trends

• Sexual orientation cases

• COVID-19-related litigation 

• Marijuana legalization

• Religious discrimination and reasonable 
accommodations

• Restrictions on non-competes

#swflhrlaw
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Scott E. Atwood, Esq.

scott.atwood@henlaw.com

239.344.1287
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henlaw.com

Robert C. Shearman, Esq.

robert.shearman@henlaw.com

239.344.1160


